
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, November 23, 2010
1:00 p.m.

Vice-chairman Maringer called the meeting to order at 1:02 p.m. 
ROLL CALL

Present:
Werner Maringer, Vice-chairman


Bob Cameron

Peggy Dahle, Seated Alternate

Robert Gibbons, Seated Alternate

John Kilby

Vicki Smith, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Mike Egan, Community Development Attorney



Clint Calhoun, Environmental Management Officer

Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
Stephen Webber, Chairman

Nancy McNary
APPROVAL OF THE AGENDA

Mr. Cameron made a motion to approve the agenda as presented. Ms. Dahle seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Vice-chairman Maringer asked that the minutes of the October 26, 2010 meeting be amended to change Chairman Webber’s name in the attest section to his.
Mr. Kilby made a motion seconded by Mr. Gibbons to approve the minutes of the October 26, 2010 meeting as amended. The motion passed unanimously.
NEW BUSINESS

(A) Approve 2011 Schedule of Meetings

Mr. Cameron made a motion to approve the schedule of meetings for 2011 as presented in the Board’s packet. Ms. Dahle seconded the motion and all were in favor.
HEARINGS

(A)
ZV-2010005, a request by Bradley Jones for a variance from section 92.040 of the Zoning Regulations for the side yard setback of 12 feet to a setback of 9.7 feet on the south side for a variance of 2.3 feet and 11 feet on the north side for a variance of 1 foot. The property (Tax PIN 231238) is located at 219 Picnic Point Road, Lake Lure, NC 28746
Ms. Spicer, Mr. Calhoun, Mr. Bradley and his contractor Roy Mosley were sworn in along with Garrett Humphries and David and Kathleen Tuten, adjacent property owners. Mr. Jones was represented by attorney Josh Farmer. The applicant did not challenge any of the seated Board members, no members wished to be recused, no conflicts of interest were reported, and there were no ex parte discussions to report.

Ms. Spicer gave a brief overview of the case. She stated the applicant had received a variance on this property for the minimum lot width at the building site in 2006. Construction began on the house earlier in 2010. Ms. Spicer reported that Mr. Humphries contacted her in September with concerns that a deck on the structure encroached into the side yard setback. When contacted, Mr. Jones stated the deck was in fact an access structure. Ms. Spicer met with Mr. Jones and Mr. Mosley onsite and determined that, while portions of the structure were access structures, one portion was a deck, and informed Mr. Jones that an as-built survey would be required to ensure that the deck was not in the side yard setback. The as-built survey showed that the deck on the northwest side of the house is located in the side yard setback along with a portion of the house’s foundation on the southwest side. Mr. Spicer stated she placed a stop work order on the project and informed Mr. Jones that a variance would be required to leave the house and deck in the current location.
Mr. Farmer reported that the property is owned by Mr. Jones and his wife along with two other couples. He stated the testimony presented would show that the house foundation was installed using wooden stakes. He asserted that Mr. Mosley incorrectly assumed that the stakes were properly located along the property lines by a surveyor. Mr. Mosley now believes the wooden stakes were not in fact staked along the property lines. Mr. Farmer stressed to the Board that this was an honest mistake on the part of the contractor and that Mr. Jones was not involved in the siting of the foundation.

Mr. Mosley, responding to questioning by Mr. Farmer, testified that he has been a building contractor since 1972 and has worked in Western North Carolina for 12 years. He stated he has had no disciplinary action filed against him in the past. Concerning this project, Mr. Mosley stated he observed 4 wood stakes painted red when he first examined the property that he understood to be the property lines. He discussed this with the subcontractor who installed the footings and poured the foundation. Mr. Mosley mentioned that he measured the distance from the foundation to what he believed to be the property line once the foundation was poured and thought it was 13 feet 6 inches from the northeast corner. He later found out that the northeast corner of the foundation was in reality 17 feet 6 inches from the property line. This is when he discovered the stakes on the north side were not at the property line. Mr. Farmer submitted pictures of the stakes as applicants exhibits 1 through 3, two of which are still in the location Mr. Mosley first observed them at, one of which is lying on the ground while the fourth one is missing. Mr. Mosley stated he took the pictures on November 18, 2010. He assured the Board that he tried to keep the foundation 13 feet from the northern property line to ensure there were no setback encroachments. Vice-chairman Maringer pointed out that the northwest corner of the deck would have encroached even farther into the side yard setback had the foundation been properly located. Mr. Mosley responded that the deck and stairs are the only way to access the downstairs portion of the house from the upstairs since there are no interior stairs. 
Mr. Humphries wished to question Mr. Mosley. After a brief questioning from Mr. Egan, the Board determined that Mr. Humphries had party standing and could proceed with his questioning. Mr. Humphries asked Mr. Mosley if he ordered the survey that resulted in the wood stakes being place. Mr. Mosley responded that he did not. Mr. Humphries asked if Mr. Jones had contacted Mr. Mosley to inform him that Mr. Humphries had raised concerns about the property line stakes being moved. Mr. Mosley responded that he did not. Mr. Humphries asked if the house constructed was a four bedroom house when the permit approvals were only for a three bedroom house. Mr. Mosley assured there are only three bedrooms.
Mr. Jones testified that he purchased the property along with the other owners in 2006. They were aware that the lot was a narrow, small lot. Applicant exhibit 4 was entered into the record and identified as pictures taken by Mr. Jones of the property and a structure at the property when it was purchased. Mr. Jones reported that the structure on the property at the time of purchase was dilapidated and unsafe. They were aware at the time of purchase that this structure would have to be demolished and a new residence built. Mr. Jones mentioned that the width of the lot affected the decision on the new house design. He stated they chose a house that is 24 feet wide that would fit well on the lot as well as fit in with the neighboring houses. Applicant exhibit 5 was submitted and identified as pictures of the new structure taken by Mr. Jones 2 weeks ago. Mr. Jones pointed out the portion of the deck that encroaches in the setback on the northwest corner of the house. He also identified the photo that shows the corner of the foundation encroaching into the setback on the southwest corner. Mr. Jones testified that he had no personal involvement in the siting of the house on the property nor did he instruct Mr. Mosley to violate the setbacks requirements. He stated that, while he has represented all of the property owners during the house construction, he depended on Mr. Mosley’s expertise to ensure the house was sited properly. He assured the Board that none of the other owners had any involvement in the siting of the house either. Mr. Jones pointed out that the new house is an improvement to the property and the neighborhood. He mentioned that he did not oppose Mr. Humphries previous variance request due to the fact that the lots in this neighborhood are small and concessions need to be made for them. 
Mr. Humphries asked Mr. Jones if he took all of the pictures that were just entered into the record as exhibit 4. Mr. Jones stated he did. Mr. Humphries pointed out that one of the pictures showed a copy write mark of WNCMLS. Mr. Jones responded that there may be 1 or 2 pictures that were given to him by his real estate agent. He assured the Board the pictures are a fair and accurate depiction of the property and the house that was removed.  Mr. Humphries asked if his house was existing at the time Mr. Jones purchased the neighboring property. Mr. Jones agreed that, while the house had been improved and an additional story added, the footprint had not changed. 

Ms. Tuten testified that she has owned the neighboring property for 36 years. She stated she is not opposed to the variance and that she does not feel the property stakes were moved nefariously. She mentioned that the workers that cleared Mr. Jones property made a mess and could have inadvertently moved the stakes. Upon questioning by Mr. Farmer, she stated the new structure is an improvement to the property and a benefit to the neighborhood. She mentioned that she feels the house is a little too large, but it is not a problem with her. Mr. Tuten also testified that he supports the variance request.
Mr. Humphries asked Mr. Jones if he recalled a conversation between the two of them when Mr. Humphries raised concerns that the property stakes had been moved. Mr. Jones stated he did not remember the conversation. Mr. Humphries asked if Mr. Jones had stated the house was a 4 bedroom house. Mr. Jones responded that the house only has 3 bedrooms. 
Mr. Humphries testified and stated he does not feel the property owners are at fault but feels the contractor made errors when building the house. He pointed out that the house plans had been modified from those submitted to the Board during the 2006 variance request. He stated that the improper construction of the house has resulted in significant erosion on his property that caused damage to a retaining wall and decking. He cautioned that, if the variance is approved, it will send a message to other contractors that they can build into the setbacks and get a variance after the fact. Mr. Farmer questioned Mr. Humphries about the condition of Mr. Jones property when Mr. Humphries purchased his property. Mr. Humphries stated he ordered the survey and requested that the wood stakes be placed every 15 feet along the property line. Mr. Farmer asked if Mr. Humphries was aware that the survey submitted by Mr. Jones shows a portion of Mr. Humphries retaining wall and parking concrete crossing the property line. Mr. Humphries stated he was aware that a small portion did. Ms. Dahle asked if Mr. Humphries is opposed to the variance request. Mr. Humphries responded he feels a variance should be sought prior to construction, not after, and he feels the contractor should be required to correct the problem. Mr. Farmer asked if Mr. Jones or the other owners had offered to grant an easement for the portion of the retaining wall and parking area that cross the property line. Mr. Humphries responded that he received an email indicating it could be resolved, but it does not compare to the damage he has received to his property due to what he perceives as faulty construction by Mr. Mosley. 

There was a brief discussion on the requirements of a foundation survey. Ms. Dahle then asked again if Mr. and Ms. Tuten had any objections to the variance request. Mr. Tuten stated there is a difference between what was approved on the site plan in 2006 and what is shown on the recent as-built survey. He stated these differences have resulted in less privacy for his home, which may have a significant impact should he decide to sell his property in the future. He stated he feels this has impacted the value of his property, and based on this fact he now does object to the variance request. 
Mr. Farmer stated in his closing argument that he is not representing a client who ran renegade and is now asking for forgiveness. He pointed out that the town’s Zoning Regulations have a safeguard from cases like this in the requirement for a foundation survey; however, it is not clear how this case got from the foundation survey to the present situation. He reminded the Board that the property in question is a narrow lot. He stated the property owners are trying to build a home that will be an asset to the neighborhood but is also in keeping with the lot size. He mentioned that other parties in this case that live in the same district with a similarly sized and shape lot have been granted relief by the board in the past, which shows that approving this variance would not grant special privileges to his client. Mr. Farmer stated that a literal interpretation of the zoning regulations in this case would require significant alteration to the house. He pointed out that the circumstances requiring the variance are not the fault of any of the property owners, but are in fact an honest mistake on the part of the contractor. 
There was no further testimony, so Vice-chairman Maringer closed the public hearing. During deliberations, Mr., Cameron stated he believes Mr. Mosley made an honest mistake. Ms. Dahle expressed her discomfort in sending the message that it is easier to ask for forgiveness than permission. She stated she would be more comfortable with the request if it only included a variance request for the foundation in the setback and not including the deck. Mr. Kilby agreed that he does not feel this was an intentional mistake. There was a brief discussion on the approved plans and what types of structures are allowed in the setbacks.     
Mr. Kilby moved with regard to case number ZV-2010005 for a variance from Section 92.040 of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Gibbons seconded the motion. Mr. Cameron moved to amend the motion to add the condition that the variance will not include the one foot variance on the north side of the property Ms. Dahle seconded the amendment to the motion and all were in favor. The amended motion passed unanimously.
OLD BUSINESS

None

ADJOURNMENT

Mr. Cameron made a motion seconded by Ms. Dahle to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:10 p.m. The next regular meeting is scheduled for Tuesday, December 21, 2010 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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